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Recently, there was furore over the BBI Constitution of Kenya (Amendment) Bill 

2020.  It seems two sets of the bill were delivered to county assemblies; one to 

13 and the other to 34. Additionally, the apex Houses of Legislation, the 

National Assembly and the Senate are said to have similarly received disparate 

copies of the bill. 

This raises questions on what exactly is unfolding. 

Amendment Process in a Popular Initiative 

In a popular constitutional amendment initiative, the promoters of the initiative 

submit to the Independent Electoral and Boundaries Commission (IEBC) a 

copy of their draft bill as per Article 257(4). 

Once it is endorsed by at least one million registered voters, the IEBC submits 

the same draft bill to the county assemblies - for approval or rejection.  

In case of approval, the bill is transmitted to speakers of the National Assembly 

and the Senate for parliamentary debate. 

The Discrepancies 

 In Article 97, there is a proposed amendment to introduce three new 

clauses (3,4 &5). The amendment starts by stating that the new clauses 

will be inserted immediately after clause (3). In the bill (debated in 

Bomet, and other 34 counties), there is no clause (3) but clause (2).  

 The marginal notes for amendment 48 refers to article 189 while the 

amendment is proposing to amend article 188.  There is discrepancy in 

reference to the actual article to be amended.  

 The proposed amendment to Article 98(1) shows discrepancy too. 

Paragraph (a) is to be deleted and a new paragraph (b) introduced. 

However, paragraph (a) is left blank instead of introducing new clause 

(aa) 

 In the Second Schedule of the BBI constitutional bill, the proposed 70 

“additional constituencies” are to be delimited by the IEBC on the basis 

of criteria provided for in Articles 81(d) and 87(7) of the 2010 

Constitution. However, Article 87(7) does not exist. Instead it is provided 

for up to clause 3 and it deals with electoral disputes.  The correct Article 

would have been 89(7) which deals with review of constituencies and 

ward boundaries by IEBC. 



 Further, The BBI bill proposes to increase constituencies from 290 to 

360 in this proposed amendment. The Bill however, does not propose 

how the additional 70 constituencies would be arrived at by IEBC. 

Instead it leaves the electoral body to still use the criteria provided for in 

article 89(7) which might, in its “wisdom” either provide for less or more 

than 70 additional constituencies. This inconsistency might trigger 

litigation. 

 

Conclusion 

The errors leaves room for speculation on way forward 

 IEBC said that it forwarded to counties the same copies of the document 

that it received from the BBI promoters. 

 The joint committee considering the Constitution of Kenya (Amendment) 

Bill, 2020 has confirmed that a record 32 county assemblies debated 

a BBI Bill containing errors, but downplayed the errors as minor and 

correctable. 

 There are concerns among some legislators that they endorsed an 

erroneous bill due to inconsistency in various bills in the County 

Assemblies, the Senate and the National Assembly. 

 


